IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3076

FEDERAL DEPCSI T | NSURANCE CORP.
inits Corporate Capacity as an
instrunmentality of the United States,

Pl ai ntiff-Appellee,
Cr oss- Appel | ant ,

ver sus
ARTHUR C. LEWS, |11, ET AL.,
Def endant s,

PATRICI A ANN W LLI AM5S and
MARGUERI TE LEW S LANDRY,

Def endant s- Appel | ant s
Cr oss- Appel | ees.

Appeals fromthe United States District Court
for the Mddle District of Louisiana

(May 6, 1994)
Bef ore REAVLEY, GARWOOD, and H GE NBOTHAM Circuit Judges.
H G3 NBOTHAM Circuit Judge:
The FDICin this case pursues assets of aterm nated trust now
in the hands of trust beneficiaries. W hold that under Loui siana
| aw t he FDI C nust show t he i nadequacy of its renedies at | aw before

pursuing its equitable claim of unjustified enrichnent against



trust beneficiaries. It has not done so. W reverse the summry
judgnent granted FDIC and remand for further proceedi ngs.
| .

In 1962, |Ida Watson Lew s created four trusts for the benefit
of her grandchildren Arthur C Lewis IIl, Alexis Voorhies Lew s,
Patricia Ann Lewis WIllianms, and Marguerite Brown Lew s Landry,
designating Arthur C Lewis, Jr. as trustee. The parties refer to
this set of trusts as "Trusts C. "

On January 31, 1980, Arthur C. Lews, Jr., as trustee,
executed a promi ssory note for $100,000 then payable to Capita
Bank & Trust Co. A nortgage on a Florida condom ni umsecured this
note. The trustee then "pledged" this note to the Capital Bank.
We are not told why the trustee pledged a note to its payee, but
this oddity is not ultimately relevant here. In February 1980
Lews, individually and as trustee, executed a prom ssory note in
favor of Capital Bank & Trust for $100, 000. He then executed a
note for $78,166.70 in August 1981, again individually and as
trustee.

The trustee died in 1985 and his wfe becane successor
trustee. Wen she died in 1986, the Trusts Ctermnated by their
terns because all beneficiaries were at | east twenty-one years ol d.
Each beneficiary signed an agreenent acknow edgi ng term nation of
the Trusts C and acknow edged recei pt of the trusts' assets.

Capital closed in Cctober 1987, and the notes were then
endorsed to FDIC as Capital's receiver. FDI C sued for the bal ance

assertedly due as of July 1992, $154,018.85 and $92,740. 94,



respectively. The suit was agai nst each beneficiary individually,
and also Arthur and Alexis as co-executors of the trustee's and
successor trustee's estates.

The district court granted summary judgnent for FDIC for
$160, 214. 03, plus interest. Two of the beneficiaries, Patricia and
Marguerite, brought this appeal. FDI Ccross-appeals, claimngthat
the district court should have found the beneficiaries liable in
solido, and should have awarded interest fromthe date of default
pl us attorneys' fees.

.

We concl ude that FDI C has not established one of the el enents
of its claim FDIC contends that its claim arises from the
Loui si ana Trust Code, but does not cite a specific provision. The
general statute allow ng satisfaction of clains agai nst the trustee
from trust assets does not apply once the trust term nates and
distributes its assets.!? FDIC also cites a section of the
Loui si ana Trust Code all owi ng a beneficiary to sue an obli gor under
sone circunstances,? and reasons that if the beneficiary can sue a
debtor of the trust, a creditor of the trust nust be entitled to
sue a beneficiary. This reach for symetry of renedies fails,
however, because it has no statutory support and the FDIC cites no
ot her authority.

Because FDIC s suit seeks to fill a gap in the Trust Code, it

all eges an equitable claimfor unjustified enrichnent, or actio in

!La. Rev. Stat. Ann. 8§ 9:2125(A) (West 1991).
’2La. Rev. Stat. Ann. § 9:2222(2) (West 1991).
3



de rem verso.? It rmust show. (1) an enrichnment to the

beneficiaries; (2) an inpoverishnent to FDIC, (3) a connection
between the enrichnment or |egal cause for the enrichnent and
i npoveri shnent; (4) an absence of justification or | egal cause for
the enrichnment and i npoveri shnent; and (5) that no ot her renedy at
| aw exists.*

We agree with the defendants that FDI C has not satisfied the
fifth elenent because it has two renedies at law for the unpaid
bal ance on the notes. First, FD C has a claimagainst Arthur C
Lewis, Jr. individually.?® When settling various other clains
agai nst his succession, FDI C expressly reserved its rights to sue
on the Trusts C notes. FDIC s counsel said at oral argunent that
its suit against Lewis' succession remains unsettled. W have no

basis for concluding that this renedy is inadequate.® |If the suit

3See Ednobnston v. A-Second Mrrtgage Co. of Slidell, Inc.,
289 So. 2d 116, 120 (La. 1974) (stating that actio de in rem
verso "is used to fill a gap in the |l aw where no express renedy

is provided"). See also Restatenent (Second) of Trusts § 29
(1959) (noting that a transfer of trust property to a beneficiary
before a creditor's claimallows the creditor "by a proceeding in
equity [to] hold the beneficiary personally |iable").

‘M nyard v. Curtis Prods., Inc., 205 So. 2d 422, 432 (La.
1968) .

La. Rev. Stat. Ann. § 9:2125(C) (West 1991).

6See Scott v. Wesley, 589 So. 2d 26, 28 (La. C. App. 1st
Cr. 1991) (citing Mrphy, Mikofsky & Masson, Inc. v. Canal Pl ace
2000, 538 So. 2d 569 (La. 1989)); V. & S Planting Co. v. Red River
Wat erway Commin, 472 So. 2d 331, 336 (La. C. App. 3rd Gr.),
wit denied, 475 So. 2d 1106 (La. 1985).

4



goes to judgnent, FDI C nmust then show that recovery in actio in de

remverso would not |lead to double recovery.’

There is nore. FDIC has not foreclosed on the Florida
property pledged as collateral. It correctly notes that this
property only secures a $100, 000 nortgage note, which is | ess than
the total amount clained to be due. We are unsure, however,
whet her this security interest is all there is. Finally, the
potential inconvenience of foreclosing in Florida does not relax
the fifth requirenent of Mnyard.?

The FDI C responds that actions against Lewis personally or on
the security interest are only "potential alternative sources of
paynment" to proceedi ng agai nst the beneficiaries. This assertion
fails to escape the principle that an action for unjust enrichnent
is not an "alternative" to a legal renedy under Louisiana |aw.

Rather it is a "subsidiary"® renmedy filling gaps in the protection

'See PilgrimLife Ins. Co. v. Anerican Bank & Trust Co. of
el ousas, 542 So. 2d 804, 807 (La. C. App. 3rd Gr. 1989);
Central Gl & Supply v. Wlson G| Co., 511 So. 2d 19, 21 (La.
. App. 3rd Cr. 1987), wit denied, 535 So. 2d 747 (La. 1989).

8Royal O dsnobile Co. v. Yarbrough, 425 So. 2d 823 (La. Ct
App. 5th Cr. 1982). Cf. Carter v. Flanagan, 455 So. 2d 689, 692
(La. C&. App. 2d Gr. 1984) (allow ng suit for unjust enrichnent
when all parties conceded that the whereabouts of the perpetrator
of a fraud were "unknown even though she is being actively sought
by | aw enforcenent officials").

°See M nyard, 205 So. 2d at 432 (discussing the "corrective
or supplenmentary character"” of this renedy); Al bert Tate, Jr.,
The Louisiana Action for Unjustified Enrichnent: A Study in
Judicial Process, 51 Tul. L. Rev. 446, 457-66 (1977). Judge,
then Justice, Tate recommended limting the subsidiarity
requi renent to the situation where an inpoverished plaintiff had
the choi ce of proceeding against the party primarily |iable for
hi s i nmpoveri shnment or against an innocent third person indirectly
enri ched because of the real debtor's inability to pay. 1d. at

5



af forded by code and statute. The Louisiana courts have drawn this

line "[t]o deter courts from turning to equity to renedy every

unj ust di spl acement of wealth with unregul ated di scretion. . . ."10
L1,

We hold that FDICis not entitled to sunmary judgnment on its
cl ai m agai nst the trustees. ! We do not deci de possi bl e defenses
to the FDIC clai mor the neasure of any benefit defendants received
from the notes. Finally, we do not decide any questions about
damages raised by FDIC s cross-appeal.

REVERSED AND REMANDED

464. FDIC fails to satisfy even this |imted view of
subsidiarity, as the party primarily responsible for any harmto
FDICis the trustee, in his representative and i ndi vi dual
capacities. See id. at 462-63 (drawi ng an anal ogy to Fruge v.
Muffol eto, 140 So. 2d 173 (La. C. App. 3rd Gr. 1962)).

OEdnonst on, 289 So. 2d at 120.

1See Louisiana Nat'l Bank of Baton Rouge v. Belello, 577
So. 2d 1099, 1102 (La. C. App. 1st Gr. 1991) (noting that a
claimant nust prove all five elenents of unjustified enrichnment
to recover).




